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I.
THE FREEDOM OF INFORMATION ACT

A. Overview

The Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, establishes a presumption that all records of governmental agencies are accessible to the public unless they are specifically exempted from disclosure by FOIA or another statute. 

FOIA imposes a tripartite scheme of disclosure:

1.
Federal Register Publication Requirements.  Section 552(a)(1) requires agencies to publish in the Federal Register descriptions of agency organization; procedures for the public to obtain information; statements of agency function; rules of procedure; descriptions of agency forms; substantive rules of general applicability and statements of general policy; and any changes in material required to be published. Where a matter is required to be published in the Federal Register and is not so published, no person may in any manner be required to resort to, or be adversely affected by, the matter except to the extent that the person had actual and timely notice of the matter.

2.
Public Availability Requirements.  Section 552(a)(2) requires that agencies make available for public inspection or copying (or for sale) certain basic agency records that, while not subject to the publication requirement of section 552(a)(1), are to be made available in agency reading rooms and (for records created on or after November 1, 1996) in “electronic” reading rooms accessible by computer.  Four categories of records are subject to this disclosure requirement:  (a) final opinions in agency adjudications; (b) statements of policy and interpretations not published in the Federal Register; (c) administrative and staff manuals that affect the public; and (d) records processed and disclosed under a FOIA request that “the agency determines have become or are likely to become the subject of subsequent requests for substantially the same records.”  Material required to be made publicly available may be used by the agency only if indexed or made available or published, or if the party affected otherwise has timely notice of the materials.

3.
Records Disclosed on Request.  All other records unless exempt from required disclosure under section 552(b) or excluded from FOIA coverage under section 552(c) must be disclosed upon request.  Disclosure is to be effected pursuant to published agency rules.  The bulk of FOIA litigation, and of the remainder of Part I, involves this provision.

B.  
Mechanics of Operation.

FOIA provides that any person, including corporations, associations, and foreign persons, entities and governments, may request agency records.  Agency compliance is subject to the requester’s willingness to pay search, copying, and, for commercial requesters, review fees unless waived by the agency. FOIA does not impose any “need to know” requirement on requesters, and an agency must disclose any requested information that is not exempted. 

Definition of Agency. FOIA applies to any “agency,” which is defined to include any executive department, military department, Government corporation, Government-controlled corporation, or other establishment in the executive branch of the Government (including the Executive Office of the President), including any independent regulatory agency.  (Courts have held that certain components of the Executive Office of the President whose sole function is to advise the President are not agencies for FOIA purposes.)  FOIA’s definition of agency extends to entities that “perform governmental functions and control information of interest to the public” and includes entities that may not be considered agencies under the APA.  Important factors in determining whether an entity is an agency subject to FOIA include: whether the entity “has any authority in law to make decisions;” whether it has substantial independent authority in the exercise of its functions; and whether it deals directly with those subject to its decisions. 

Application to Agency Records. FOIA applies only to “agency records.”  Agency records are documents that (1) are either created or obtained by an agency and (2) are in that agency’s physical possession and under its control at the time of the FOIA request.  Records held outside the government but subject to an agency right of access are not agency records.  FOIA does not compel government agencies to create records.  In very rare circumstances courts may require agencies to attempt to recreate destroyed records or to provide an explanation for records containing codes or notations that mask the meaning of the records.  “Records” include electronic and other media.

Specificity and Form of Request. Requesters must “reasonably describe” records sought so as to “enable[] a professional employee of the agency who was familiar with the subject area of the request to locate the records with a reasonable amount of effort.”  Requesters must also comply with all published rules of the agency.  

Fees and Fee Waivers.  Subject to some limitations, agencies may charge fees, according to published fee schedules, for searching, reviewing and copying the requested agency records.  If a noncommercial requester makes the request, fees may only be charged for search time and copying.  If the request is made by an educational or noncommercial scientific institution or a representative of the news media, fees may normally only be charged for search time.  Additionally, noncommercial requesters may not be charged for the first 100 pages of document copying or for the first two hours of search time.  Agencies may reduce or waive fees where the disclosure of information is likely to contribute significantly to public understanding of the government activities and is not primarily in the commercial interest of the requester.  

Time for Administrative Determination; Administrative Expedition. An agency is ordinarily required to make its initial determination within 20 working days of a receipt of a request for information, and to make a determination on any appeal within 20 working days of receipt of the appeal.  In “unusual circumstances,” an agency can extend these deadlines by an additional 10 working days.  A requester can obtain expedited processing of a request upon a showing of “compelling need” or in other cases determined by the agency to be appropriate.  An agency must act on a request for expedition within 10 days of its receipt. Where an agency fails to comply with the statutory deadlines, the requester may treat the delay as a denial and either appeal administratively or litigate in federal courts.

Search Required. Agencies must make reasonable efforts to conduct a search for requested records.  The agency cannot limit its search to only certain places if additional sources are likely to turn up the information requested.  If a requester challenges the adequacy or thoroughness of an agency’s search for records, the agency bears the burden of proving the reasonableness of its efforts and must provide details of the procedures used in its search. 

Segregation Requirement.  Where a requested record contains exempt and nonexempt information, an agency must disclose nonexempt, reasonably segregable portions of the record.  Determinations of whether record portions are reasonably segregable are based on the intelligibility of the nonexempt material and the burden of editing or segregating it. 

Explanation Required.  Where an agency denies a request in whole or in part, the agency must provide the requester with a an indication of which information will not be released, a statement of the reasons for withholding the records, a notice of the requester’s right of appeal to the head of the agency, and a statement of the names and titles or positions of each person responsible for the denial.

Administrative Appeal.  A requester may appeal to the head of the agency a denial of a request, an inadequate agency search for records, an agency failure to respond to a request within the statutory time limits, the imposition of excessive fees, or the agency’s denial of a request for waiver or reduction of fees. A requester may obtain expedited review upon a showing of “exceptional need or urgency.” 

Judicial review.  A requester may seek judicial review of each of the agency actions mentioned in the preceding paragraph.  See Part II.

C.
Exemptions

FOIA requires that all government records must be published or made available to the public unless they fall into one of the nine enumerated exemptions in section 552(b). The exemptions are not mandatory bars to disclosure, and therefore an agency — unless otherwise prohibited by a more specific statute — may exercise its discretion to disclose exempted information.  

1.
Exemption 1 covers documents that are “specifically authorized under criteria established by an Executive Order to be kept secret in the interest of national defense or foreign policy and are in fact properly classified pursuant to such Executive Order.”

The current Executive Order (No. 12,958) provides that information shall be considered for classification only where it concerns (a) military plans, weapons systems, or operations; (b) foreign government information; (c) intelligence activities (including special activities), intelligence sources or methods, or cryptology; (d) foreign relations or foreign activities of the United States, including confidential sources; (e) scientific, technological, or economic matters relating to the national security; (f) United States Government programs for safeguarding nuclear materials or facilities; or (g) vulnerabilities or capabilities of systems, installations, projects, or plans relating to the national security.  The Executive Order prohibits classifying information to conceal violations of law, inefficiency, or administrative error, to prevent embarrassment to a person or the agency, to restrain competition, to prevent or delay the disclosure of information that does not warrant national security protection, or to thwart public access to basic scientific research unrelated to the national security. 

Courts afford substantial weight to an agency’s affidavit concerning information classified under Exemption 1, and an agency is entitled to summary judgment if its affidavits “describe the withheld information and the justification for withholding with reasonable specificity, demonstrating a logical connection between the information and the claimed exemption,” and the affidavits “are not controverted by either contrary evidence in the record nor by evidence of bad faith.”  National security agencies may also refuse to confirm or deny the existence or nonexistence of requested information (a “Glomar” response) whenever the information’s existence or nonexistence is also classified.

Courts may conduct in camera review of information withheld under Exemption 1.  Such review is not automatic, and the courts consider a number of factors, including the likelihood that sensitive information might be inadvertently disclosed, in deciding whether to undertake such review. An agency may also make an in camera submission to support its classification decision, but the agency must make its reasons for doing so clear and make as much of the submission as possible available to the party seeking disclosure.


2.
Exemption 2 protects from disclosure information “related solely to the internal personnel rules and practices of an agency.”  This exemption protects two distinct categories of information: (a) internal matters so trivial in nature that it would be unreasonable to think that they would interest the public; and (b) more substantial internal matters, the disclosure of which would risk circumvention of a legal requirement. Administrative markings on agency files — such as file numbers, initials, signatures, routing marks, computer codes, access numbers, storage, location, retrieval markings and the like — are exempt from disclosure as routine housekeeping matters in which the public could not be expected to have an interest.  Material in agency staff manuals and similar documents is exempt if the material is “predominantly internal” in nature and if disclosure of the material “significantly risks circumvention of agency regulations or statutes.”

3.
Exemption 3 protects information specifically exempted from disclosure by statute, provided that such statute (A) requires that the matters be withheld from the public in such a manner as to leave no discretion on the issue or (B) establishes particular criteria for withholding or refers to particular types of matters to be withheld.  The courts have split on whether to afford deference to an agency’s interpretation of a statute that purportedly authorizes nondisclosure.


4.
Exemption 4 applies to “trade secrets” and to “commercial or financial information obtained from a person and privileged or confidential.” 

For purposes of Exemption 4, a trade secret includes an “unpatented, secret, commercially valuable plan, appliance, formula, or process, which is used for the making, preparing, compounding, treating, or processing of articles or materials which are trade commodities.”  A trade secret may also encompass a broader category of information, including any formula, pattern, device or compilation of information which is used in one’s business and which gives him an opportunity to obtain an advantage over competitors who do not know or use it.  

Commercial or financial information is protected under exemption 4 where such information has been generated by a person outside the government and is privileged or confidential. Privileged information includes information that is covered by evidentiary privileges such as the attorney-client privilege.  Where information is required to be submitted to the government, the information is considered confidential if it is of the sort not customarily released, and if the disclosure of the information is likely either to impair the government’s ability to obtain necessary information in the future or to cause substantial harm to the competitive position of the person from whom the information was obtained.  To prove likelihood of competitive harm, the party arguing against disclosure does not have to show actual competitive harm, but must demonstrate that the information is of a character that is not usually made available to competitors, and that disclosure presents a reasonable likelihood of substantial competitive harm.  

Where commercial or financial information is voluntarily submitted to the government, it may be considered confidential if it would be kept “customarily confidential” by the submitter.

Agencies must provide notice to submitters of confidential commercial information in advance of disclosure pursuant to Executive Order.  (See Part III.)

5.
Exemption 5 shields from mandatory disclosure “inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with the agency.”  The exemption has two basic purposes — (1) to promote full, frank, and candid policymaking debate within agencies and (2) to prevent premature disclosure of developing agency actions and policies.  The exemption includes all government litigation privileges.  Also protected under Exemption 5 are documents prepared and transmitted to an agency by outside consultants who occupy the same position in the decision-making process as government employees; confidential commercial information relating to national monetary policy; factual statements made to government aircraft safety investigators under an assurance of confidentiality; and reports of expert witnesses.


Exemption 5 applies to information that is subject to the “executive” or deliberative process privilege and to other traditional privileges such as attorney-client and work product.  In applying the executive privilege, a general distinction is made between deliberative and pre-decisional materials, which are afforded protection, and factual and post-decisional materials, which are not.


6.
Exemption 6 covers “personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”  Personnel files include files containing personal data such as date and place of birth, parents’ names, residences, academic and professional evaluations, and the like.  Medical files are files containing assessments or records of an individual’s medical or psychological status.  The category of “similar files” has “a broad, rather than a narrow, meaning” and includes any record that applies to a particular individual, but not to a corporation.

Exemption 6 applies only where the invasion of personal privacy is both real, as opposed to speculative, and serious, as opposed to de minimis.  However, a cognizable privacy invasion exists if disclosure would invite unwarranted intrusion into an individual’s privacy, even if the disclosure, by itself, would not cause embarrassment.  A privacy interest may exist in information that is “practically obscure” even if the information has, at some point, been made public.  Mailing lists and other compilations of names are generally covered by Exemption 6. 

The determination of whether a disclosure constitutes a “clearly unwarranted” invasion of privacy requires balancing the privacy interest against the public interest in disclosure, with a tilt in favor of disclosure.  While the Supreme Court has held that the public interest inquiry is limited to “the core purpose of the FOIA,” which is to “shed[] light on an agency’s performance of its statutory duties,” Congress may have overturned this standard when enacting the 1996 Electronic Freedom of Information Act amendments to FOIA.  To the extent that the requested information reveals that a senior government official engaged in wrongdoing or misconduct, disclosure is likely in order because the public is entitled to learn about infractions committed by more senior officials.

If information is covered by both Exemption 6 and the Privacy Act, 5 U.S.C. section 552a, then the Privacy Act forbids agencies from disclosing that information.

7.
Exemption 7 protects records or information compiled for law enforcement purposes to the extent that the production of such records or information has one of six specific harms listed below (A) - (F).  An agency must establish a nexus between the relevant information and law enforcement duties.  Courts may afford deference to the government’s claims concerning the connection with law enforcement duties and may adopt presumptions or per se rules that certain categories of records generated by law enforcement agencies have the necessary nexus.

a) Exemption 7(A) protects law enforcement records and information the disclosure of which “could reasonably be expected to interfere with enforcement proceedings.”  For records to qualify under Exemption 7(A), the government must show that (1) an enforcement proceeding is pending or prospective and (2) release of the information could reasonably be expected to cause some articulable harm to that proceeding.  Such harms include assisting possible witness intimidation, deterring future witnesses, and allowing violators to construct defenses that permit violations to go unchecked.  Though Exemption 7(A) requires pending or prospective law enforcement action, the exemption may properly be invoked where one case has been closed but further enforcement action may be taken. 

b) Exemption 7(B) applies where disclosure of law enforcement records or information “would deprive a person of a right to fair trial or an impartial adjudication.”


To justify nondisclosure, the government must show “(1) that a trial or adjudication is pending or truly imminent and (2) that it is more probable than not that disclosure of the material sought would seriously interfere with the fairness of those proceedings.”  Serious interference with the fairness of proceedings includes publicity that is of such a nature and degree to compromise judicial fairness, and disclosures of information not available under discovery rules that would confer an unfair advantage on one of the parties to a proceeding.

c) Exemption 7(C) protects law enforcement records and information the disclosure of which could reasonably be expected to constitute an unwarranted invasion of privacy.  The protection of privacy under Exemption 7(C) is broader than the privacy protection afforded under Exemption 6.  Exemption 7(C) may be used to protect the identities of persons connected to law enforcement activities, including persons investigated by law enforcement agencies, informants who do not qualify for protection under Exemption 7(D), FBI agents, other officers involved in investigations and other individuals connected to criminal investigations.  

For purposes of Exemption 7(C), a third party’s request for law enforcement records or information about a private citizen can reasonably be expected to invade that citizen’s privacy.  Such an invasion of privacy is “unwarranted” if the request seeks no “official information” about a government agency, but merely records that the government happens to be storing.

d) Exemption 7(D) protects law enforcement records and information that could reasonably be expected to identify a confidential source, including a state, local or foreign agency or authority or any private institution which has furnished information on a confidential basis.  Exemption 7(D) also covers information furnished by a confidential source or information compiled either by a criminal law enforcement authority in the course of a criminal investigation or by an agency conducting a lawful national security intelligence investigation. 

Exemption 7(D) extends to a broad group of information purveyors the most comprehensive protection afforded to law enforcement information by FOIA.  All information received from sources during the course of criminal investigations enjoys a “presumption” of confidentiality.  Information provided by a source is considered confidential if the source reasonably believed that the information would remain confidential, even if the information is contained in a document that the agency does not usually treat as confidential.  The identity of a source is protected whenever the source has provided information under express assurance of confidentiality or under circumstances from which such an assurance could reasonably be inferred.  

Exemption 7(D) is not limited in duration. The protections of the exemption are not diminished when the investigation closes, when the prosecution is at an end, or even when the source dies.  Where an informant has testified in open court, the government may still invoke the exemption to protect information not disclosed in the informant’s testimony.

e)
Exemption 7(E) covers law enforcement records and information that would disclose techniques and procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably be expected to allow violators of the law to circumvent law enforcement and evade detection. 

The exemption protects from disclosure techniques and procedures not well known to the public and, in addition, covers even commonly known procedures and techniques where the relevant disclosure might diminish their effectiveness.

f)
Exemption 7(F) protects law enforcement records and information the disclosure of which could reasonably be expected to endanger the life or physical safety of any individual. Unlike Exemption 7(C), Exemption 7(F) contains no balancing requirement. 

8.
Exemption 8 applies to matters that are “contained in or related to examination, operating, or condition reports prepared by, on behalf of, or for the use of an agency responsible for the regulation or supervision of financial institutions.”   All records that concern a bank’s financial condition and operations and that are in the possession and control of a federal agency responsible for the regulation or supervision of financial institutions are exempt from disclosure. 

9.
Exemption 9 applies to “geological and geophysical information and data, including maps, concerning wells.”

D.
Exclusions from the Act

Records covered by an exclusion from FOIA are treated “as not subject to the requirements of” the Act.  When documents requested fall within one of the exclusions, the agency will respond by stating that no records responsive to the request exist.  There are three exclusions: Exclusion (c)(1) applies to Exemption 7(A) materials where the investigation involves a possible violation of criminal law and there is reason to believe that (a) the subject of the investigation is unaware that it is ongoing and (b) disclosure of the records could reasonably be expected to interfere with enforcement efforts.  Exclusion (c)(2) applies to requests for information involving the threatened identification of confidential informants in criminal proceedings.  Exclusion (c)(3) applies to classified records kept by the FBI relating to foreign intelligence, counterintelligence, and international terrorism.  

II.
JUDICIAL REVIEW

A.
Jurisdiction
United States district courts have jurisdiction to enjoin an agency from withholding agency records and to order production of any records improperly withheld.  District courts also have jurisdiction to determine whether an agency has charged excessive fees for a FOIA request and whether the agency has improperly denied a fee waiver request.  Courts may also have jurisdiction to review agency failure to publish information required by section 552(a)(1) and refusal to make information available for inspection and copying under section 552(a)(2).

B.
Exhaustion of Administrative Remedies

FOIA requesters must exhaust administrative remedies before filing FOIA suits.  A requester “shall be deemed to have exhausted his administrative remedies . . . if the agency fails to comply with the applicable time limit provisions.”  If the agency responds to an initial request after the 20 working days permitted for a response to the request, but prior to the filing of a lawsuit, the requester is then obligated to pursue an administrative appeal prior to initiating litigation.  

Even if an agency fails to meet the time limits and the requester brings suit, courts may stay the litigation, retain jurisdiction and allow the agency additional time to process the request if the agency can show that “exceptional circumstances exist and the agency is exercising due diligence in responding to the request.”  Exceptional circumstances exist only where the agency “is deluged with a volume of requests for information vastly in excess of that anticipated by Congress” and “the existing resources are inadequate to deal with the volume of such requests within the time limits” of the Act. 

C.
Statute of limitations

The general federal statute of limitations of six years applies to FOIA suits and begins to run once the requester has, or is deemed to have,  exhausted his administrative remedies. 

D.
Venue

Proper venue for a FOIA action is in the federal district in which the plaintiff resides, or has his principal place of business, or in which the agency records are situated, or in the District of Columbia.

E.
Burden of Proof

The agency always has the burden of proving (1) that the records in question or any parts withheld are exempt from disclosure, and (2) that each document requested either has been produced, is unindentifiable, or is wholly exempt from disclosure.

F.
De Novo Review

Agency decisions to withhold information are reviewed de novo by the courts.

G.
“Vaughn” Index

Courts usually require agencies in FOIA litigation to provide the requester with a detailed explanation of the agency’s refusal to disclose requested documents.  This “Vaughn index” must include: (1) an itemization and description of the records withheld; (2) a detailed justification for the claim of exemption; and (3) an index cross-referencing the justification with the record or portion thereof to which it applied. Courts have discretion to refuse a requester’s motion seeking a Vaughn index or to require the submission of the index for in camera review. 

H.
In Camera Inspection

Courts have broad discretionary power to conduct an in camera review of disputed information.  See, for example, Part I.C.1.

I.
Discovery
Discovery is available in FOIA cases, but usually courts severely restrict its scope.  Discovery is appropriate to determine the scope of the agency’s search for responsive records or to investigate factual questions concerning whether the agency’s exemption claim is well founded.  Discovery may not be had where the plaintiff is seeking to obtain information contained in the withheld records or to question investigatory activities undertaken by the agency.  

J.
Attorneys’ Fees and Costs

A court may assess against the United States reasonable attorney fees and other litigation costs reasonably incurred in any FOIA case in which the complainant substantially prevails.  In awarding fees and costs, courts generally consider four criteria: (1) the public benefit, if any, from the case; (2) the commercial benefit to the plaintiff; (3) the nature of the plaintiff’s interest in the records sought; and (4) the reasonableness of the government’s legal position in withholding the records.

To obtain fees, a plaintiff must “substantially prevail” in the litigation.  The plaintiff does not need to have won the release of all requested documents, but the litigation must have had a substantially causative effect on the release of information by the agency.  Even where no documents are released, however, the requester may be deemed to have “substantially prevailed” if the suit compels an agency to comply with the law. 

K.
Sanctions

Sanctions may be imposed against employees of an agency for failing to comply with FOIA. A proceeding for sanctions may be initiated by the United States Office of Special Counsel where: (1) a court orders production of an agency record improperly withheld; (2) the court assesses reasonable attorney’s fees and other litigation costs against the government; and (3) the court issues a written finding that the circumstances surrounding the withholding suggest that agency personnel acted arbitrarily and capriciously. 

III.
Suits to Enjoin Disclosure (“Reverse-FOIA Cases”)

A person who has submitted information to the government has a legally cognizable interest in that information and may seek judicial review under the APA of an agency’s decision to grant a FOIA request for the information. 

While FOIA itself places no constraints on release of information held by government agencies, other laws may constrain agency discretion to make disclosures under FOIA.  The party seeking to prevent the disclosure of information bears the burden of justifying nondisclosure.

While FOIA does not require predisclosure notification to submitters, agencies are required by Executive Order 12600 to issue regulations providing for such notice to submitters of “confidential commercial information” and for receipt of their objections to disclosure. 

IV.
Federal Advisory Committee Act
The Federal Advisory Committee Act (FACA), 5 U.S.C. app. II, in general applies to any committee not wholly composed of federal employees established by statute, or established or utilized by the Executive branch, for the purpose of providing advice to the President or to one or more agencies or officers of the federal government.  

An advisory committee is “established” for purposes of FACA only if the government itself has “organized” or “formed” the committee.  Determining whether a committee is “utilized” within the meaning of the FACA requires analysis of three factors: (a) whether the committee was formed at the federal government’s prompting; (b) whether the government exercised control over the committee’s operations or affairs; and (c) whether the committee received federal funding. 

An advisory committee is subject to FACA only where it renders advice to the President, the Congress or an executive branch agency, including any independent regulatory agency.

The membership of an advisory committee subject to FACA must be fairly balanced in terms of the points of view represented and the functions to be performed by the advisory committee.  Before an advisory committee meets or takes action, a charter for it must be filed with (a) in the case of presidential advisory committees, the Administrator of the General Services Administration or (b) the agency head to whom the advisory committee reports and the standing committees of the Senate and the House of Representatives having legislative jurisdiction over the agency.  The charter must set forth the committee’s objectives and scope, the time period necessary for it to carry out its functions, the agency responsible for providing the committee support, and the duties for which the committee is responsible. 

The public must be given timely notice of committee meetings (at least 15 days in advance) through publication of the committee’s agenda in the Federal Register.  Advisory committee meetings must be open to the public, unless the President or the head of the agency to which the advisory committee reports determines that the meeting may be closed in accordance with the exemptions listed in the government in the Sunshine Act. Individuals may “attend, appear before, or file statements” with the committee, subject to reasonable regulations.  Records, reports, transcripts, minutes, agendas, working papers, drafts or other documents made available to or prepared by an advisory committee shall be made available to the public, except to the extent that the material is protected from disclosure under one or more applicable FOIA exemptions.  

Each agency is responsible for providing support services to its advisory committees, and each advisory committee meeting must be chaired or attended by a designated government officer.  Each committee has a two-year life span unless a different period is specified by statute or the committee’s creating authority takes action to renew its existence.  The provisions of FACA may be enforced by a private action under the APA against the agency to which the committee reports, although courts are divided as to the scope of relief available.

FACA also requires (in section II) that agencies make available to any person, at actual cost of duplication, copies of the transcripts of agency proceedings or advisory committee meetings.

V.
Government in the Sunshine Act
The Government in the Sunshine Act, codified primarily at 5 U.S.C. section 552b, applies to any agency subject to FOIA and headed by a collegial body of two or more individual members, a majority of whom are appointed by the President with the advice and consent of the Senate, and to any subdivision of such an agency authorized to act on its behalf.

An agency subject to the Sunshine Act must give reasonable notice of its meetings and make every portion of its meetings open to public observation, unless the agency has properly decided to close the meeting, or a portion thereof, pursuant to one of the Act’s ten exemptions.  These exemptions generally mirror those in FOIA, with two notable exceptions: internal privileged communications that would not prematurely disclose proposed agency actions (FOIA exemption 5) are not included, while discussions of most agency adjudicatory matters are.  An agency may not close any portion of a meeting without a majority of the members voting to close that portion of the meeting.  The agency has the burden of proving that the decision to close a meeting was lawful.  

For purposes of the Act, the term “meeting” means the deliberations of at least the number of individuals required to take action on behalf of the agency where such deliberations determine or result in the joint conduct or disposition of official agency business, except that discussions of administrative matters such as scheduling a future meeting do not constitute meetings. 

The Act provides district courts with subject matter jurisdiction to enforce the requirements of the Act relating to open meetings and records by declaratory judgment, injunctive relief, or other appropriate relief.  Invalidation of the agency action is not a proper remedy under the Act, but requiring a meeting to be open or records to be disclosed is. A prevailing party is entitled to reasonable attorney fees and other litigation costs.
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